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REPORT
together with
DISSENTING VIEWS

[To accompany H.R. 1728]

[Including cost estimate of the Congressional Budget Office]

The Committee on Financial Services, to whom was referred the
bill (H.R. 1728) to amend the Truth in Lending Act to reform con-
sumer mortgage practices and provide accountability for such prac-
tices, to provide certain minimum standards for consumer mort-
gage loans, and for other purposes, having considered the same, re-
port favorably thereon with an amendment and recommend that
the bill as amended do pass.
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AMENDMENT

The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Mortgage Reform and Anti-Pred-
atory Lending Act”.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I—RESIDENTIAL MORTGAGE LOAN ORIGINATION STANDARDS

Sec. 101. Definitions.

Sec. 102. Residential mortgage loan origination.
Sec. 103. Prohibition on steering incentives.

Sec. 104. Liability.

Sec. 105. Regulations.

Sec. 106. RESPA and TILA disclosure improvement.

TITLE II—MINIMUM STANDARDS FOR MORTGAGES

Sec. 201. Ability to repay.

Sec. 202. Net tangible benefit for refinancing of residential mortgage loans.

Sec. 203. Safe harbor and rebuttable presumption.

Sec. 204. Liability.

Sec. 205. Defense to foreclosure.

Sec. 206. Additional standards and requirements.

Sec. 207. Rule of construction.

Sec. 208. Effect on State laws.

Sec. 209. Regulations.

Sec. 210. Amendments to civil liability provisions.

Sec. 211. Lender rights in the context of borrower deception.

Sec. 212. Six-month notice required before reset of hybrid adjustable rate mortgages.
Sec. 213. Credit risk retention.

Sec. 214. Required disclosures.

Sec. 215. Disclosures required in monthly statements for residential mortgage loans.
Sec. 216. Legal assistance for foreclosure-related issues.

Sec. 217. Effective date.

Sec. 218. Report by the GAO.

Sec. 219. State Attorney General enforcement authority.

Sec. 220. Tenant protection.

TITLE III—HIGH-COST MORTGAGES

Sec. 301. Definitions relating to high-cost mortgages.

Sec. 302. Amendments to existing requirements for certain mortgages.
Sec. 303. Additional requirements for certain mortgages.

Sec. 304. Regulations.

Sec. 305. Effective date.

TITLE IV—OFFICE OF HOUSING COUNSELING

Sec. 401. Short title.

Sec. 402. Establishment of Office of Housing Counseling.

Sec. 403. Counseling procedures.

Sec. 404. Grants for housing counseling assistance.

Sec. 405. Requirements to use HUD-certified counselors under HUD programs.
Sec. 406. Study of defaults and foreclosures.

Sec. 407. Definitions for counseling-related programs.

Sec. 408. Updating and simplification of mortgage information booklet.

Sec. 409. Home inspection counseling.

TITLE V—MORTGAGE SERVICING

Sec. 501. Escrow and impound accounts relating to certain consumer credit transactions.
Sec. 502. Disclosure notice required for consumers who waive escrow services.

Sec. 503. Real Estate Settlement Procedures Act of 1974 amendments.

Sec. 504. Truth in Lending Act amendments.

Sec. 505. Escrows included in repayment analysis.

TITLE VI—APPRAISAL ACTIVITIES

Sec. 601. Property appraisal requirements.

Sec. 602. Unfair and deceptive practices and acts relating to certain consumer credit transactions.

Sec. 603. Amendments relating to appraisal subcommittee of FIEC, appraiser independence, and approved ap-
praiser education.

Sec. 604. Study required on improvements in appraisal process and compliance programs.

Sec. 605. Equal Credit Opportunity Act amendment.

Sec. 606. Real Estate Settlement Procedures Act of 1974 amendment relating to certain appraisal fees.
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TITLE VII—SENSE OF CONGRESS REGARDING THE IMPORTANCE OF GOVERNMENT SPONSORED
ENTERPRISES REFORM

Sec. 701. Sense of Congress regarding the importance of Government-sponsored enterprises reform to enhance
the protection, limitation, and regulation of the terms of residential mortgage credit.

TITLE I—RESIDENTIAL MORTGAGE LOAN
ORIGINATION STANDARDS

SEC. 101. DEFINITIONS.

Section 103 of the Truth in Lending Act (15 U.S.C. 1602) is amended by adding
at the end the following new subsection:

“(cc) DEFINITIONS RELATING TO MORTGAGE ORIGINATION AND RESIDENTIAL MORT-
GAGE LOANS.—

“(1) CoMmIsSION.—Unless otherwise specified, the term ‘Commission’ means
the Federal Trade Commission.

“(2) FEDERAL BANKING AGENCIES.—The term ‘Federal banking agencies’
means the Board of Governors of the Federal Reserve System, the Comptroller
of the Currency, the Director of the Office of Thrift Supervision, the Federal De-
ﬁositdlnsurance Corporation, and the National Credit Union Administration

oard.

“(3) MORTGAGE ORIGINATOR.—The term ‘mortgage originator'—

“(A) means any person who, for direct or indirect compensation or gain,
or in the expectation of direct or indirect compensation or gain—

“(i) takes a residential mortgage loan application;

“(i1) assists a consumer in obtaining or applying to obtain a residen-
tial mortgage loan; or

“(iii) offers or negotiates terms of a residential mortgage loan;

“(B) includes any person who represents to the public, through adver-
tising or other means of communicating or providing information (including
the use of business cards, stationery, brochures, signs, rate lists, or other
promotional items), that such person can or will provide any of the services
or perform any of the activities described in subparagraph (A);

“(C) does not include any person who is (i) not otherwise described in sub-
paragraph (A) or (B) and who performs purely administrative or clerical
tasks on behalf of a person who is described in any such subparagraph, or
(i) an employee of a retailer of manufactured homes who is not described
in clause (1) or (iii) of subparagraph (A);

“(D) does not include a person or entity that only performs real estate
brokerage activities and is licensed or registered in accordance with appli-
cable State law, unless such person or entity is compensated for performing
such brokerage activities by a lender, a mortgage broker, or other mortgage
originator or by any agent of such lender, mortgage broker, or other mort-
gage originator; and

“(E) does not include, with respect to a residential mortgage loan, a per-
son, estate, or trust that provides mortgage financing for the sale of 1 prop-
erty in any 36 month period, provided that such loan—

“(1) 1s fully amortizing;

“(i1) is with respect to a sale for which the seller determines in good
faﬁitlll and documents that the buyer has a reasonable ability to repay
the loan;

“(ii) has a fixed rate or an adjustable rate that is adjustable after
5 or more years, subject to reasonable annual and lifetime limitations
on interest rate increases; and

“(%)v) meets any other criteria the Federal banking agencies may pre-
scribe.

“(4) NATIONWIDE MORTGAGE LICENSING SYSTEM AND REGISTRY.—The term ‘Na-
tionwide Mortgage Licensing System and Registry’ has the same meaning as in
the Secure and Fair Enforcement for Mortgage Licensing Act of 2008.

“(5) OTHER DEFINITIONS RELATING TO MORTGAGE ORIGINATOR.—For purposes
of this subsection, a person ‘assists a consumer in obtaining or applying to ob-
tain a residential mortgage loan’ by, among other things, advising on residential
mortgage loan terms (including rates, fees, and other costs), preparing residen-
tial mortgage loan packages, or collecting information on behalf of the consumer
with regard to a residential mortgage loan.

“(6) RESIDENTIAL MORTGAGE LOAN.—The term ‘residential mortgage loan’
means any consumer credit transaction that is secured by a mortgage, deed of
trust, or other equivalent consensual security interest on a dwelling or on resi-
dential real property that includes a dwelling, other than a consumer credit
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transaction under an open end credit plan or a reverse mortgage or, for pur-

poses of sections 129B and 129C and section 128(a)(16), (17), and (18), 128(a)(f)

and 128(b)(4) and any regulations promulgated thereunder, an extension of

ge(cllit relating to a plan described in section 101(53D) of title 11, United States
ode.

“(7) SECRETARY.—The term ‘Secretary’, when used in connection with any
transaction or person involved with a residential mortgage loan, means the Sec-
retary of Housing and Urban Development.

“(8) SECURITIZATION VEHICLE.—The term ‘securitization vehicle’ means a
trust, corporation, partnership, limited liability entity, special purpose entity, or
other structure that—

“(A) is the issuer, or is created by the issuer, of mortgage pass-through
certificates, participation certificates, mortgage-backed securities, or other
similar securities backed by a pool of assets that includes residential mort-
gage loans; and

“(B) holds such loans.

“(9) SECURITIZER.—The term ‘securitizer’ means the person that transfers,
conveys, or assigns, or causes the transfer, conveyance, or assignment of, resi-
dential mortgage loans, including through a special purpose vehicle, to any
securitization vehicle, excluding any trustee that holds such loans solely for the
benefit of the securitization vehicle.

“(10) SERVICER.—The term °‘servicer’ has the same meaning as in section
6(1)(2) of the Real Estate Settlement Procedures Act of 1974.”.

SEC. 102. RESIDENTIAL MORTGAGE LOAN ORIGINATION.

(a) IN GENERAL.—Chapter 2 of the Truth in Lending Act (15 U.S.C. 1631 et seq.)
is amended by inserting after section 129A the following new section:

“§ 129B. Residential mortgage loan origination

“(a) FINDING AND PURPOSE.—

“(1) FINDING.—The Congress finds that economic stabilization would be en-
hanced by the protection, limitation, and regulation of the terms of residential
mortgage credit and the practices related to such credit, while ensuring that re-
sponsible, affordable mortgage credit remains available to consumers.

“(2) PURPOSE.—It is the purpose of this section and section 129C to assure
that consumers are offered and receive residential mortgage loans on terms that
reasonably reflect their ability to repay the loans and that are understandable
and not unfair, deceptive or abusive.

“(b) DutY OF CARE.—

“(1) STANDARD.—Subject to regulations prescribed under this subsection, each
mortgage originator shall, in addition to the duties imposed by otherwise appli-
cable provisions of State or Federal law—

“(A) be qualified and, when required, registered and licensed as a mort-
gage originator in accordance with applicable State or Federal law, includ-
ing the Secure and Fair Enforcement for Mortgage Licensing Act of 2008;

“(B) with respect to each consumer seeking or inquiring about a residen-
tial mortgage loan, diligently work to present the consumer with a range
of residential mortgage loan products for which the consumer likely quali-
fies and which are appropriate to the consumer’s existing circumstances,
based on information known by, or obtained in good faith by, the originator;

f“(C) make full, complete, and timely disclosure to each such consumer
of—

“(i) the comparative costs and benefits of each residential mortgage
loan product offered, discussed, or referred to by the originator;

“(i1) the nature of the originator’s relationship to the consumer (in-
cluding the cost of the services to be provided by the originator and a
statement that the mortgage originator is or is not acting as an agent
for the consumer, as the case may be); and

“(ii) any relevant conflicts of interest between the originator and the
consumer;

“D) certify to the creditor, with respect to any transaction involving a
residential mortgage loan, that the mortgage originator has fulfilled all re-
quirements applicable to the originator under this section with respect to
the transaction; and

“(E) include on all loan documents any unique identifier of the mortgage
originator provided by the Nationwide Mortgage Licensing System and Reg-
istry.

“(2) CLARIFICATION OF EXTENT OF DUTY TO PRESENT RANGE OF PRODUCTS AND
APPROPRIATE PRODUCTS.—
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“(A) NO DUTY TO OFFER PRODUCTS FOR WHICH ORIGINATOR IS NOT AUTHOR-
IZED TO TAKE AN APPLICATION.—Paragraph (1)(B) shall not be construed as
requiring—

“(1) a mortgage originator to present to any consumer any specific
residential mortgage loan product that is offered by a creditor which
does not accept consumer referrals from, or consumer applications sub-
mitted by or through, such originator; or

“(i1) a creditor to offer products that the creditor does not offer to the
general public.

“(B) APPROPRIATE LOAN PRODUCT.—For purposes of paragraph (1)(B), a
residential mortgage loan shall be presumed to be appropriate for a con-
sumer if—

“(i) the mortgage originator determines in good faith, based on then
existing information and without undergoing a full underwriting proc-
ess, that the consumer has a reasonable ability to repay and, in the
case of a refinancing of an existing residential mortgage loan, receives
a net tangible benefit, as determined in accordance with regulations
prescribed under subsections (a) and (b) of section 129C; and

“(i1) the loan does not have predatory characteristics or effects (such
as equity stripping and excessive fees and abusive terms) as deter-
mined in accordance with regulations prescribed under paragraph (4).

“(3) RULES OF CONSTRUCTION.—No provision of this subsection shall be con-
strued as—

“(A) creating an agency or fiduciary relationship between a mortgage
originator and a consumer if the originator does not hold himself or herself
out as such an agent or fiduciary; or

“(B) restricting a mortgage originator from holding himself or herself out
as an agent or fiduciary of a consumer subject to any additional duty, re-
quirement, or limitation applicable to agents or fiduciaries under any Fed-
eral or State law.

“(4) REGULATIONS.—

“(A) IN GENERAL.—The Federal banking agencies, in consultation with
the Secretary, the Chairman of the State Liaison Committee to the Finan-
cial Institutions Examination Council, and the Commission, shall jointly
prescribe regulations to—

“(i) further define the duty established under paragraph (1);

“(i1) implement the requirements of this subsection;

“(iii) establish the time period within which any disclosure required
under paragraph (1) shall be made to the consumer; and

“(iv) establish such other requirements for any mortgage originator
as such regulatory agencies may determine to be appropriate to meet
the purposes of this subsection.

“(B) COMPLEMENTARY AND NONDUPLICATIVE DISCLOSURES.—The agencies
referred to in subparagraph (A) shall endeavor to make the required disclo-
sures to consumers under this subsection complementary and nonduplica-
tive with other disclosures for mortgage consumers to the extent such ef-
forts—

“(i) are practicable; and

“(i1) do not reduce the value of any such disclosure to recipients of
such disclosures.

“(5) COMPLIANCE PROCEDURES REQUIRED.—The Federal banking agencies shall
prescribe regulations requiring depository institutions to establish and maintain
procedures reasonably designed to assure and monitor the compliance of such
depository institutions, the subsidiaries of such institutions, and the employees
of such institutions or subsidiaries with the requirements of this section and the
registration procedures established under section 1507 of the Secure and Fair
Enforcement for Mortgage Licensing Act of 2008.”.

(b) CLERICAL AMENDMENT.—The table of sections for chapter 2 of the Truth in
Lending Act is amended by inserting after the item relating to section 129 the fol-
lowing new items:

“129A. Fiduciary duty of servicers of pooled residential mortgages.
“129B. Residential mortgage loan origination.”.

SEC. 103. PROHIBITION ON STEERING INCENTIVES.
Section 129B of the Truth in Lending Act (as added by section 102(a)) is amended

by inserting after subsection (b) the following new subsection:
“(c) PROHIBITION ON STEERING INCENTIVES.—
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“(1) IN GENERAL.—For any mortgage loan, the total amount of direct and indi-
rect compensation from all sources permitted to a mortgage originator may not
vary based on the terms of the loan (other than the amount of the principal).

“(2) REGULATIONS.—The Federal banking agencies, in consultation with the
Secretary and the Commission, shall jointly prescribe regulations to prohibit—

“(A) mortgage originators from steering any consumer to a residential
mortgage loan that—

“(i) the consumer lacks a reasonable ability to repay (in accordance
with regulations prescribed under section 129C(a));

“(i1) in the case of a refinancing of a residential mortgage loan, does
not provide the consumer with a net tangible benefit (in accordance
with regulations prescribed under section 129C(b)); or

“(ii) has predatory characteristics or effects (such as equity stripping,
excessive fees, or abusive terms);

“(B) mortgage originators from steering any consumer from a residential
mortgage loan for which the consumer is qualified that is a qualified mort-
gage (as defined in section 129C(c)(3)) to a residential mortgage loan that
is not a qualified mortgage;

“(C) abusive or unfair lending practices that promote disparities among
consumers of equal credit worthiness but of different race, ethnicity, gen-
der, or age; and

“(D) mortgage originators from assessing excessive points and fees (as
such term is described under section 103(aa)(4) of the Truth in Lending Act
(15 U.S.C. 1602(aa)(4))) to a consumer for the origination of a residential
mortgage loan based on such consumer’s decision to finance all or part of
the payment through the rate for such points and fees.

“(3) RULES OF CONSTRUCTION.—No provision of this subsection shall be con-
strued as—

“(A) permitting yield spread premiums or other similar incentive com-
pensation;

“(B) affecting the mechanism for providing the total amount of direct and
indirect compensation permitted to a mortgage originator;

“(C) limiting or affecting the amount of compensation received by a cred-
itor upon the sale of a consummated loan to a subsequent purchaser;

“(D) restricting a consumer’s ability to finance, including through rate or
principal, any origination fees or costs permitted under this subsection, or
the mortgage originator’s ability to receive such fees or costs (including
compensation) from any person, so long as such fees or costs were fully and
clearly disclosed to the consumer earlier in the application process as re-
quired by 129B(b)(1)(C)(i) and do not vary based on the terms of the loan
(other than the amount of the principal) or the consumer’s decision about
whether to finance such fees or costs; or

“(E) prohibiting incentive payments to a mortgage originator based on the
number of residential mortgage loans originated within a specified period
of time.”.

SEC. 104. LIABILITY.

Section 129B of the Truth in Lending Act is amended by inserting after subsection
(c) (as added by section 103) the following new subsection:
“(d) LIABILITY FOR VIOLATIONS.—

“(1) IN GENERAL.—For purposes of providing a cause of action for any failure
by a mortgage originator to comply with any requirement imposed under this
section and any regulation prescribed under this section, subsections (a) and (b)
of section 130 shall be applied with respect to any such failure by substituting
‘mortgage originator’ for ‘creditor’ each place such term appears in each such
subsection.

“(2) MaXiIMUM.—The maximum amount of any liability of a mortgage origi-
nator under paragraph (1) to a consumer for any violation of this section shall
not exceed the greater of actual damages or an amount equal to 3 times the
total amount of direct and indirect compensation or gain accruing to the mort-
gage originator in connection with the residential mortgage loan involved in the
violation, plus the costs to the consumer of the action, including a reasonable
attorney’s fee.”.

SEC. 105. REGULATIONS.
(a) DISCRETIONARY REGULATORY AUTHORITY.—Section 129B of the Truth in Lend-
ing Act is amended by inserting after subsection (d) (as added by section 104) the

following new subsection:
“(e) DISCRETIONARY REGULATORY AUTHORITY.—
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“(1) IN GENERAL.—The Federal banking agencies shall, by regulations issued
jointly, prohibit or condition terms, acts or practices relating to residential mort-
gage loans that the agencies find to be abusive, unfair, deceptive, predatory, in-
consistent with reasonable underwriting standards, necessary or proper to effec-
tuate the purposes of this section and section 129C, to prevent circumvention
or evasion thereof, or to facilitate compliance with such sections, or are not in
the interest of the borrower.

“(2) APPLICATION.—The regulations prescribed under paragraph (1) shall be
applicable to all residential mortgage loans and shall be applied in the same
manner as regulations prescribed under section 105.

“(f) Section 129B and any regulations promulgated thereunder do not apply to an
extension of credit relating to a plan described in section 101(53D) of title 11,
United States Code.”.

(b) EFFECTIVE DATE.—The regulations required or authorized to be prescribed
under this title or the amendments made by this title—

(1) shall be prescribed in final form before the end of the 12-month period be-
ginning on the date of the enactment of this Act; and

(2) shall take effect not later than 18 months after the date of the enactment
of this Act.

(¢) TRUTH IN LENDING FINAL RULE.—Notwithstanding any other provision of this
Act, the regulations adopted by the Board concerning Truth in Lending, 73 Fed.
Reg. 44522 (July 30, 2008), shall take effect as decided by the Board with such ex-
ceptions or revisions as the Board determines necessary.

(d) TECHNICAL AND CONFORMING AMENDMENTS.—Section 129(1)(2) of the Truth in
Lending Act (15 U.S.C. 1639(1)(2)) is amended by inserting “referred to in section
103(aa)” after “loans” each place such term appears.

SEC. 106. RESPA AND TILA DISCLOSURE IMPROVEMENT.

(a) COMPATIBLE DiSCLOSURES.—The Secretary of Housing and Urban Develop-
ment and the Board of Governors of the Federal Reserve shall, not later than the
expiration of the 6-month period beginning upon the date of the enactment of this
Act, jointly issue for public comment proposed regulations providing for compatible
disclosures for borrowers to receive at the time of mortgage application and at the
time of closing.

(b) REQUIREMENTS.—Such disclosures shall—

(1) provide clear and concise information to borrowers on the terms and costs
of residential mortgage transactions and mortgage transactions covered by the
Truth in Lending Act (12 U.S.C. 1601 et seq.) and the Real Estate Settlement
Procedures Act of 1974 (12 U.S.C. 2601 et seq.);

(2) satisfy the requirements of section 128 of the Truth in Lending Act (12
U.S.C. 1638) and section 4 and 5 of the Real Estate Settlement Procedures Act
of 1974; and

(3) comprise early disclosures under the Truth in Lending Act and the good
faith estimate disclosures under the Real Estate Settlement Procedures Act of
1974 and final Truth in Lending Act disclosures and the uniform settlement
statement disclosures under Real Estate Settlement Procedures Act of 1974 and
provide for standardization to the greatest extent possible among such disclo-
sures from mortgage origination through the mortgage settlement.

(4) shall include, with respect to a residential home mortgage loan, a written
statement of—

(A) the principal amount of the loan;
(B) the term of the loan;
(C) whether the loan has a fixed rate of interest or an adjustable rate of
interest;
(D) the annual percentage rate of interest under the loan as of the time
of the disclosure;
(E) if the rate of interest under the loan can adjust after the disclosure,
for each such possible adjustment—
(i) when such adjustment will or may occur; and
(ii) the maximum annual percentage rate of interest to which it can
be adjusted;
(F) the total monthly payment under the loan (including loan principal
and interest, property taxes, and insurance) at the time of the disclosure;
(G) the maximum total estimated monthly maximum payment pursuant
to each such possible adjustment;
(H) the total settlement charges in connection with the loan and the
amount of any downpayment and cash required at settlement; and
(I) whether or not the loan has a prepayment penalty or balloon payment
and the terms, timing, and amount of any such penalty or payment.
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(c) SUSPENSION OF 2008 RESPA RULE.—

(1) REQUIREMENT.—The Secretary of Housing and Urban Development shall,
during the period beginning on the date of the enactment of this Act and ending
upon issuance of proposed regulations pursuant to subsection (a), suspend im-
plementation of any provisions of the final rule referred to in paragraph (2) that
would establish and implement a new standardized good faith estimate and a
new standardized uniform settlement statement. Any such provisions shall be
replaced by the regulations issued pursuant to subsections (a) and (b).

(2) 2008 RULE.—The final rule referred to in this paragraph is the rule of the
Department of Housing and Urban Development published on November 17,
2008, on pages 68204-68288 of Volume 73 of the Federal Register (Docket No.
FR-5180-F-03; relating to “Real Estate Settlement Procedures Act (RESPA):
Rule to Simplify and Improve the Process of Obtaining Mortgages and Reduce
Consumer Settlement Costs”).

(d) IMPLEMENTATION.—The regulations required under subsection (a) shall take
effect, and shall provide an implementation date for the new disclosures required
under such regulations, not later than the expiration of the 12-month period begin-
ning upon the date of the enactment of this Act.

(e) FAILURE TO ISSUE COMPATIBLE DISCLOSURES.—If the Secretary of Housing and
Urban Development and the Board of Governors of the Federal Reserve System can-
not agree on compatible disclosures pursuant to subsections (a) and (b), the Sec-
retary and the Board shall submit a report to the Congress, after the 6-month pe-
riod referred to in subsection (a), explaining the reasons for such disagreement.
After the 15-day period beginning upon submission of such report, the Secretary and
the Board may separately issue for public comment regulations providing for disclo-
sures under the Real Estate Settlement Procedures Act of 1974 and the Truth in
Lending Act, respectively. Any final disclosures as a result of such regulations
issued by the Secretary and the Board shall take effect on the same date, and not
later than the expiration of the 12-month period beginning on the date of the enact-
ment of this Act. If either the Secretary or the Board fails to act during such 12-
month period, either such agency may act independently and implement final regu-
lations.

TITLE II—MINIMUM STANDARDS FOR
MORTGAGES

SEC. 201. ABILITY TO REPAY.

(a) IN GENERAL.—Chapter 2 of the Truth in Lending Act (15 U.S.C. 1631 et seq.)
is amended by inserting after section 129B (as added by section 102(a)) the following
new section:

“§129C. Minimum standards for residential mortgage loans

“(a) ABILITY TO REPAY.—

“(1) IN GENERAL.—In accordance with regulations prescribed jointly by the
Federal banking agencies, in consultation with the Commission, no creditor may
make a residential mortgage loan unless the creditor makes a reasonable and
good faith determination based on verified and documented information that, at
the time the loan is consummated, the consumer has a reasonable ability to
repay the loan, according to its terms, and all applicable taxes, insurance, and
assessments.

“(2) MULTIPLE LOANS.—If the creditor knows, or has reason to know, that 1
or more residential mortgage loans secured by the same dwelling will be made
to the same consumer, the creditor shall make a reasonable and good faith de-
termination, based on verified and documented information, that the consumer
has a reasonable ability to repay the combined payments of all loans on the
same dwelling according to the terms of those loans and all applicable taxes,
insurance, and assessments.

“(3) BASIS FOR DETERMINATION.—A determination under this subsection of a
consumer’s ability to repay a residential mortgage loan shall include consider-
ation of the consumer’s credit history, current income, expected income the con-
sumer is reasonably assured of receiving, current obligations, debt-to-income
ratio, employment status, and other financial resources other than the con-
sumer’s equity in the dwelling or real property that secures repayment of the
loan.

“(4) NONSTANDARD LOANS.—

“(A) VARIABLE RATE LOANS THAT DEFER REPAYMENT OF ANY PRINCIPAL OR
INTEREST.—For purposes of determining, under this subsection, a con-
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sumer’s ability to repay a variable rate residential mortgage loan that al-
lows or requires the consumer to defer the repayment of any principal or
interest, the creditor shall use a fully amortizing repayment schedule.

“(B) INTEREST-ONLY LOANS.—For purposes of determining, under this sub-
section, a consumer’s ability to repay a residential mortgage loan that per-
mits or requires the payment of interest only, the creditor shall use the
payment amount required to amortize the loan by its final maturity.

“(C) CALCULATION FOR NEGATIVE AMORTIZATION.—In making any deter-
mination under this subsection, a creditor shall also take into consideration
any balance increase that may accrue from any negative amortization pro-
vision.

“(D) CALCULATION PROCESS.—For purposes of making any determination
under this subsection, a creditor shall calculate the monthly payment
amount for principal and interest on any residential mortgage loan by as-
suming—

“(i) the loan proceeds are fully disbursed on the date of the con-
summation of the loan;

“(i1) the loan is to be repaid in substantially equal monthly amor-
tizing payments for principal and interest over the entire term of the
loan with no balloon payment, unless the loan contract requires more
rapid repayment (including balloon payment), in which case the con-
tract’s repayment schedule shall be used in this calculation; and

“(iii) the interest rate over the entire term of the loan is a fixed rate
equal to the fully indexed rate at the time of the loan closing, without
considering the introductory rate.

“(5) FULLY-INDEXED RATE DEFINED.—For purposes of this subsection, the term
‘fully indexed rate’ means the index rate prevailing on a residential mortgage
loan at the time the loan is made plus the margin that will apply after the expi-
ration of any introductory interest rates.”.

(b) CLERICAL AMENDMENT.—The table of sections for chapter 2 of the Truth in
Lending Act is amended by inserting after the item relating to section 129B (as
added by section 102(b)) the following new item:

“129C. Minimum standards for residential mortgage loans.”.
SEC. 202. NET TANGIBLE BENEFIT FOR REFINANCING OF RESIDENTIAL MORTGAGE LOANS.

Section 129C of the Truth in Lending Act (as added by section 201(a)) is amended
by inserting after subsection (a) the following new subsection:

“(b) NET TANGIBLE BENEFIT FOR REFINANCING OF RESIDENTIAL MORTGAGE
LoAaNs.—

“(1) IN GENERAL.—In accordance with regulations prescribed under paragraph
(3), no creditor may extend credit in connection with any residential mortgage
loan that involves a refinancing of a prior existing residential mortgage loan un-
less the creditor reasonably and in good faith determines, at the time the loan
is consummated and on the basis of information known by or obtained in good
faith by the creditor, that the refinanced loan will provide a net tangible benefit
to the consumer.

“(2) CERTAIN LOANS PROVIDING NO NET TANGIBLE BENEFIT.—A residential
mortgage loan that involves a refinancing of a prior existing residential mort-
gage loan shall not be considered to provide a net tangible benefit to the con-
sumer if the costs of the refinanced loan, including points, fees and other
charges, exceed the amount of any newly advanced principal without any cor-
responding changes in the terms of the refinanced loan that are advantageous
to the consumer.

“(3) NET TANGIBLE BENEFIT.—The Federal banking agencies shall jointly pre-
scr}‘oibe regulations defining the term ‘net tangible benefit’ for purposes of this
subsection.”.

SEC. 203. SAFE HARBOR AND REBUTTABLE PRESUMPTION.

Section 129C of the Truth in Lending Act is amended by inserting after subsection
(b) (as added by section 202) the following new subsection:
“(c) PRESUMPTION OF ABILITY TO REPAY AND NET TANGIBLE BENEFIT.—

“(1) IN GENERAL.—Any creditor with respect to any residential mortgage loan,
and any assignee or securitizer of such loan, may presume that the loan has
met the requirements of subsections (a) and (b), if the loan is a qualified mort-
gage.

“(2) DEFINITIONS.—For purposes of this subsection, the following definitions
shall apply:

“(A) QUALIFIED MORTGAGE.—The term ‘qualified mortgage’ means any
residential mortgage loan—



10

“({d) that does not allow a consumer to defer repayment of principal
or interest, or is not otherwise deemed a ‘non-traditional mortgage’
under guidance, advisories, or regulations prescribed by the Federal
Banking Agencies;

“(i1) that does not provide for a repayment schedule that results in
negative amortization at any time;

“(iii) for which the terms are fully amortizing and which does not re-
sult in a balloon payment, where a ‘balloon payment’ is a scheduled
payment that is more than twice as large as the average of earlier
scheduled payments;

“(iv) which has an annual percentage rate that does not exceed the
average prime offer rate for a comparable transaction, as of the date
the interest rate is set—

“I) by 1.5 or more percentage points, in the case of a first lien
residential mortgage loan having a original principal obligation
amount that does not exceed the amount of the maximum limita-
tion on the original principal obligation of mortgage in effect for a
residence of the applicable size, as of the date of such interest rate
set, pursuant to the sixth sentence of section 305(a)(2) the Federal
Home Loan Mortgage Corporation Act (12 U.S.C. 1454(a)(2)); and

“(II) by 2.5 or more percentage points, in the case of a first lien
residential mortgage loan having a original principal obligation
amount that exceeds the amount of the maximum limitation on the
original principal obligation of mortgage in effect for a residence of
the applicable size, as of the date of such interest rate set, pursu-
ant to the sixth sentence of section 305(a)(2) the Federal Home
Loan Mortgage Corporation Act (12 U.S.C. 1454(a)(2));

“(v) for which the income and financial resources relied upon to qual-
ify the obligors on the loan are verified and documented;

“(vi) in the case of a fixed rate loan, for which the underwriting proc-
ess is based on a payment schedule that fully amortizes the loan over
the loan term and takes into account all applicable taxes, insurance,
and assessments;

“(vii) in the case of an adjustable rate loan, for which the under-
writing is based on the maximum rate permitted under the loan during
the first seven years, and a payment schedule that fully amortizes the
loan over the loan term and takes into account all applicable taxes, in-
surance, and assessments;

“(viii) that does not cause the consumer’s total monthly debts, includ-
ing amounts under the loan, to exceed a percentage established by reg-
ulation of the consumer’s monthly gross income or such other max-
imum percentage of such income as may be prescribed by regulation
under paragraph (4), and such rules shall also take into consideration
the consumer’s income available to pay regular expenses after payment
of all installment and revolving debt;

“(ix) for which the total points and fees payable in connection with
the loan do not exceed 2 percent of the total loan amount, where ‘points
and fees’ means points and fees as defined by Section 103(aa)(4) of the
Truth in Lending Act (15 U.S.C. 1602(aa)(4)); and

“(x) for which the term of the loan does not exceed 30 years, except
as such term may be extended under paragraph (4).

“(B) AVERAGE PRIME OFFER RATE.—The term ‘average prime offer rate’
means an annual percentage rate that is derived from average interest
rates, points, and other loan pricing terms currently offered to consumers
by a representative sample of creditors for mortgage transactions that have
low risk pricing characteristics.

“(3) PUBLICATION OF AVERAGE PRIME OFFER RATE.—The Board—

‘EA) shall publish, and update at least weekly, average prime offer rates;
an

“(B) may publish multiple rates based on varying types of mortgage
transactions.

“(4) REGULATIONS.—

“(A) IN GENERAL.—The Federal banking agencies shall jointly prescribe
regulations to carry out the purposes of this subsection.

“(B) REVISION OF SAFE HARBOR CRITERIA.—

“(1) IN GENERAL.—The Federal banking agencies may jointly prescribe
regulations that revise, add to, or subtract from the criteria that define
a qualified mortgage upon a finding that such regulations are nec-
essary and appropriate to effectuate the purposes of this section and
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section 129B, to prevent circumvention or evasion thereof, or to facili-
tate compliance with such sections.

“(i1) LoAN DEFINITION.—The following agencies shall prescribe rules
defining the types of loans they insure, guarantee or administer, as the
case may be, that are Qualified Mortgages for purposes of subsection
(e)(1)(A) upon a finding that such rules are consistent with the pur-
poses of this section and section 129B, to prevent circumvention or eva-
sion thereof, or to facilitate compliance with such sections—

“I) The Department of Housing and Urban Development, with
regard to mortgages insured under title II of the National Housing
Act (12 U.S.C. 1707 et seq.);

“(II) The Secretary of Veterans Affairs, with regard to a loan
made or guaranteed by the Secretary of Veterans Affairs;

“(III) The Secretary of Agriculture, with regard loans guaranteed
by the Secretary of Agriculture pursuant to 42 U.S.C. 1472(h);

“(IV) The Federal Housing Finance Agency, with regard to loans
meeting the conforming loan standards of the Federal National
Mortgage Corporation or the Federal Home Loan Mortgage Cor-
poration; and

“(V) The Rural Housing Service, with regard to loans insured by
the Rural Housing Service.”.

SEC. 204. LIABILITY.

Section 129C of the Truth in Lending Act is amended by inserting after subsection
(c) (as added by section 203) the following new subsection:
“(d) LIABILITY FOR VIOLATIONS.—

“(1) IN GENERAL.—

“(A) RESCISSION.—In addition to any other liability under this title for a
violation by a creditor of subsection (a) or (b) (for example under section
130) and subject to the statute of limitations in paragraph (9), a civil action
may be maintained against a creditor for a violation of subsection (a) or (b)
with respect to a residential mortgage loan for the rescission of the loan,
and such additional costs as the obligor may have incurred as a result of
the violation and in connection with obtaining a rescission of the loan, in-
cluding a reasonable attorney’s fee.

“(B) CURE.—A creditor shall not be liable for rescission under subpara-
graph (A) with respect to a residential mortgage loan if, no later than 90
days after the receipt of notification from the consumer that the loan vio-
lates subsection (a) or (b), the creditor provides a cure.

“(2) LIMITED ASSIGNEE AND SECURITIZER LIABILITY.—Notwithstanding sections
125(e) and 131 and except as provided in paragraph (3), a civil action which
may be maintained against a creditor with respect to a residential mortgage
loan for a violation of subsection (a) or (b) may be maintained against any as-
signee or securitizer of such residential mortgage loan, who has acted in good
faith, for the following liabilities only:

“(A) Rescission of the loan.

“(B) Such additional costs as the obligor may have incurred as a result
of the violation and in connection with obtaining a rescission of the loan,
including a reasonable attorney’s fee.

“(3) ASSIGNEE AND SECURITIZER EXEMPTION.—No assignee or securitizer of a
residential mortgage loan that has exercised reasonable due diligence in com-
plying with the requirements of subsections (a) and (b) shall be liable under
paragraph (2) with respect to such loan if, no later than 90 days after the re-
ceipt of notification from the consumer that the loan violates subsection (a) or
(b), the assignee or securitizer provides a cure so that the loan satisfies the re-
quirements of subsections (a) and (b).

“(4) ABSENT PARTIES.—

“(A) ABSENT CREDITOR.—Notwithstanding the exemption provided in
paragraph (3), if the creditor with respect to a residential mortgage loan
made in violation of subsection (a) or (b) has ceased to exist as a matter
of law or has filed for bankruptcy protection under title 11, United States
Code, or has had a receiver, conservator, or liquidating agent appointed, a
consumer may maintain a civil action against an assignee to cure the resi-
dential mortgage loan, plus the costs and reasonable attorney’s fees in-
curred in obtaining such remedy.

“(B) ABSENT CREDITOR AND ASSIGNEE.—Notwithstanding the exemption
provided in paragraph (3), if the creditor with respect to a residential mort-
gage loan made in violation of subsection (a) or (b) and each assignee of
such loan have ceased to exist as a matter of law or have filed for bank-
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ruptcy protection under title 11, United States Code, or have had receivers,
conservators, or liquidating agents appointed, the consumer may maintain
the civil action referred to in subparagraph (A) against the securitizer.

“(5) CURE DEFINED.—For purposes of this subsection, the term ‘cure’ means,
with respect to a residential mortgage loan that violates subsection (a) or (b),
the modification or refinancing, at no cost to the consumer, of the loan to pro-
vide terms that satisfy the requirements of subsections (a) and (b) and the pay-
ment of such additional costs as the obligor may have incurred in connection
with obtaining a cure of the loan, including a reasonable attorney’s fee.

“(6) DISAGREEMENT OVER CURE.—If any creditor, assignee, or securitizer and
a consumer fail to reach agreement on a cure with respect to a residential mort-
gage loan that violates subsection (a) or (b), or the consumer fails to accept a
cure proffered by a creditor, assignee, or securitizer—

“(A) the creditor, assignee, or securitizer may provide the cure; and

“(B) the consumer may challenge the adequacy of the cure during the 6-
month period beginning when the cure is provided.

If the consumer’s challenge, under this paragraph, of a cure is successful, the
creditor, assignee, or securitizer shall be liable to the consumer for rescission
of the loan and such additional costs under paragraph (2).

“(7) INABILITY TO PROVIDE OR OBTAIN RESCISSION.—If a creditor, assignee, or
securitizer cannot provide, or a consumer cannot obtain, rescission under para-
graph (1) or (2), the liability of such creditor, assignee, or securitizer shall be
met by providing the financial equivalent of a rescission, together with such ad-
ditional costs as the obligor may have incurred as a result of the violation and
in connection with obtaining a rescission of the loan, including a reasonable at-
torney’s fee.

“(8) NO CLASS ACTIONS AGAINST ASSIGNEE OR SECURITIZER UNDER PARAGRAPH
(2).—Only individual actions may be brought against an assignee or securitizer
of a residential mortgage loan for a violation of subsection (a) or (b).

“(9) STATUTE OF LIMITATIONS.—The liability of a creditor, assignee, or
securitizer under this subsection shall apply in any original action against a
creditor under paragraph (1) or an assignee or securitizer under paragraph (2)
which is brought before—

“(A) in the case of any residential mortgage loan other than a loan to
which subparagraph (B) applies, the end of the 3-year period begi